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ACTS AMENDMENT (EQUALITY OF STATUS) BILL 2002 
Second Reading 

Resumed from 4 April. 

HON LOUISE PRATT (East Metropolitan) [5.17 pm]:  I am particularly pleased with the Government’s record 
on cleaning up the State’s laws to bring equality to all Australians.  I note that the Government has already 
achieved a lot of this through the Acts Amendment (Lesbian and Gay Law Reform) Bill and the Family Court 
Amendment Bill.  We have gone a long way towards addressing equality; however, myriad other laws confer 
rights and obligations on couples and families while excluding other relationships such as same sex and, in many 
instances, heterosexual de factos.  This Bill comprehensively addresses those areas.  There are many areas that 
give legal recognition to people living in various types of relationships, as couples or in other defined family 
relationships.   

Significantly, this Bill ensures that men and women are treated equally.  There are many laws that directly 
discriminate against women.  This has arisen because of the historical marginalisation of women, and it is proper 
that our laws reflect the equality of status between various types of relationships and genders.  I have been 
dismayed at the complexity of laws which have historically gathered on our statute books and which persistently 
undermine the status of women.  It is significant that we have the opportunity to clean them up.   

This Bill amends more than 70 pieces of legislation.  The identification of the legislation to be amended was 
partly undertaken by the Ministerial Committee on Gay and Lesbian Law Reform.  The Government has also 
done a lot of good work identifying other areas of law that discriminate against the status of women.  The major 
beneficiaries of this legislation are couples living in de facto relationships, including same-sex couples, and 
women. 

An analysis of laws found discrimination enshrined in many areas, including laws on property, inheritance, 
criminal injury and workers compensation.  The laws have created a subgroup of second-class citizens in this 
State.  They have caused real financial and social disadvantage to individuals.  Many of the laws are demeaning 
and carry thinking from the past century into today’s laws.  An example of this is that some people are protected 
from prosecution for criminal acts based purely on their marital status.  It is quite ridiculous and does not allow 
protection for victims. 

Other areas of reform in this legislation include access to compensation for criminal injuries and fatal accidents, 
and workers compensation through the death of a partner, for same-sex and de facto couples.   

Section 35 of the Criminal Code presently prevents spouses from being prosecuted if they steal, damage or 
destroy their partner’s property while the couple are living together.  The Bill will also repeal section 32 of the 
Criminal Code, which maintains that a married woman is not criminally responsible for any act her husband 
compels her to do in his presence unless it involves grievous bodily harm or murder.  That is another example 
reflected in our laws of discrimination against women.  It implies that women do not have minds of their own.  It 
is important that all such ideas are removed from our statute books. 

The Government is also changing compensation laws.  It will standardise the rights of de facto couples who have 
lived together for the previous two years.  Upon the death of one partner, compensation will be awarded as if the 
couple were married.  Some compensation is presently available for de facto couples of more than three years 
standing, unless the union has produced a child.  Other areas of compensation do not have provisions for de facto 
partners.  This legislation quite significantly brings entitlements to de facto couples, including same-sex couples, 
to the same level of rights and obligations of married couples. 

A range of matters affects women and couples.  The first is the legal status of married women relative to women 
who are single or living in de facto relationships.  The second is discrimination against partners in certain 
circumstances other than marital relationships.  I note that other States and Territories, including Queensland, 
Victoria and the ACT, have done a lot of work in repealing discriminatory laws from their statute books that 
undermine the status of women. 

I will reflect briefly on the historical place of women in our laws.  The contractual capacity of married women 
has been based on the common law doctrine of unity.  According to that, a husband and wife become one person 
upon entering into marriage and the wife’s property is vested in her husband.  As a result of that, the Married 
Women’s Property Act was introduced in 1892 and enlarged in 1895.  It was enacted to give married women 
some legal liability independent of their husbands.  In that sense, the Married Women’s Property Act was an 
advancement of women’s rights.  We see it today as unnecessary and inherently discriminatory because it 
maintains a causal link between a married woman and her husband in not treating them as individual entities.  
The Act is also inherently discriminatory because it treats married persons differently from those who are single 
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or living in de facto relationships.  The contractual liability of married women is proprietary rather than personal 
and is linked to their husbands.  In today’s circumstances that is highly inappropriate.  Feminism has been 
around a long time and it is a shame - 

Hon Peter Foss:  Nonsense.  All you are doing is abolishing the Married Women’s Property Act and moving it to 
another Act.  The law is not being changed. 

Hon LOUISE PRATT:  We are repealing it. 

Hon Peter Foss:  You are repealing it and replacing it here. 

Hon LOUISE PRATT:  I will reflect on the new provision a bit later. 

There can be no argument against the proposition that Acts should reflect the fundamental principle that all adult 
persons are equal and independent before the law.  Part 39 of the Bill repeals the Married Women’s Property Act 
1892 and the Married Women’s Property Act 1895.  The Government will make consequential amendments 
when necessary to other Acts to remove all residual forms of discrimination either in favour of or against people 
who are married; in particular, women. 

The Bill also repeals the Parliament (Qualification of Women) Act, which appeared to be necessary in 1920 to 
overcome arguments against women taking a role in public life.  The law was introduced in that year and it is 
clearly not necessary to have such laws on our statute books as such arguments do not carry any weight today. 

I will also reflect on amendments that are intended to ensure that existing statutory provisions that provide a 
right to, or impose a liability upon, husbands and wives will apply equally to de facto relationships irrespective 
of gender or whether partners are of the same or opposite sex. 

De facto partners will acquire rights under this legislation in areas including the Anatomy Act.  A de facto 
partner aged 18 years or older will have the same rights as a spouse under this Act to prevent the anatomical 
examination of a person who has died.  Historically, the Act also relates to the Coroners Act, which the House 
has recently addressed.  Problems under the Anatomy Act have caused great distress to people when they have 
been denied the right to influence decisions about their loved ones and what happens to them after death.  An 
amendment to the Workers’ Compensation and Rehabilitation Act will mean that a surviving same-sex de facto 
partner of a deceased worker will have the same access to compensation payable in respect of the death of the 
worker as a spouse or opposite sex de facto partner.  A same-sex de facto partner of a person who dies as a 
victim of crime will have access to the same benefits under criminal injury compensation.  Myriad other areas 
will also be amended.  As I highlighted earlier, the Ministerial Committee on Gay and Lesbian Law Reform 
found an incredible complexity of different laws that, in some ways, confer rights and responsibilities on 
couples.  Another example is the Judges’ Salaries and Pensions Act.  A surviving de facto partner of a judge who 
has died will have the same entitlements to the judge’s judicial pension as a surviving spouse of a judge.   

There is also the Bush Fires Act.  In the event of the death of a volunteer firefighter, the amounts payable to that 
firefighter’s spouse will be available to his de facto partner.  Under the Construction Industry Portable Paid Long 
Service Leave Act, a lump sum payment is currently made to the widower of an employee.  Following the 
amendment of this Act, such a lump sum payment will be made available to the spouse or de facto partner of 
such a person.  I have already highlighted the provisions in the Coroners Act and the Criminal Injuries 
Compensation Act.   

I will point out some of the more peculiar provisions that still exist in our laws.  Under the Curtin University of 
Technology Act, reference to female members of staff will be removed, so that in the case of the death of a 
member of staff, the long service leave entitlements of the deceased person will pass to that person’s estate.  This 
is necessary because some particularly anachronistic provisions remain in our laws.   

The Industrial Relations Act 1979 is another example of the different areas in which rights and entitlements are 
conferred on individuals inequitably.  In this case, the situation of members of the Western Australian Industrial 
Relations Commission will be similar to that of judges.  A person’s partner, whether a spouse or a de facto 
partner, will be recognised for the purposes of pensions.   

I will continue to reflect briefly on the Married Women’s Property Act and related amendments.  Under part 39, 
the Married Women’s Property Act 1892 and the Married Women’s Property Act 1895 will be repealed, and a 
spousal capacity provision will be inserted, which states - 

A married person has a legal responsibility that is independent, separate and distinct from the legal 
personality of the person’s spouse. 

That is an important provision.  It states further -  
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A married person has the same legal capacity that the person would have if the person were unmarried. 

It is good to finally make that clear in the State’s laws.   

The Government has also made provision for equity in the way in which family relationships are recognised.  
We could include within this compensation for the death of a worker.  Under the Fatal Accidents Act 1959, 
consistent with what we did in the gay and lesbian law reform legislation, the definitions of the words used to 
describe family have been put into gender neutral language, which makes them inclusive of gay and lesbian 
parents and heterosexual parents.  Instead of words such as mother, father, grandfather, grandmother and step-
parent, we now have de facto partner, parent, grandparent and step-parent.  That is an important step forward in 
the State’s laws to make them inclusive of the diversity of families in the State.   

I am particularly pleased with the progress that the Government has made on these issues.  As a lesbian woman 
in this State, it is significant that the status of my relationships is recognised as being equal to that of other 
people.  I am particularly pleased that that is the case.  It is of great benefit to many gay and lesbian families that 
I know.  I also note that, historically, women living in de facto relationships have had considerable difficulty in 
accessing entitlements that married women have taken for granted.  Many feminists and other people interested 
in the status of women have noted concerns about that and have asked for such changes.  

I recall that one of the last provisions of this legislation is the capacity, by regulation, to continue to tidy up the 
State’s laws on these issues.  That is also an important provision because, as I noted before, there is an incredibly 
long list of Acts that require amendment to achieve this equality of status.  It is quite likely that we have not 
found all of them and there may be further work to do.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [5.35 pm]:  I thank 
honourable members who have spoken.  First, I thank the Opposition for its support of the Bill, and I note the 
circumstances in which the Opposition supports it.  However, I thank the Opposition for being concerned that the 
State’s laws should operate properly.  I thank Hon Giz Watson for her enthusiastic support of the Bill, and I 
thank Hon Louise Pratt for her observations.  I commend the Bill to the House. 

Question put and a division taken with the following result - 

Ayes (28) 

Hon Alan Cadby Hon Adele Farina Hon Robyn McSweeney Hon Christine Sharp 
Hon George Cash Hon Jon Ford Hon Dee Margetts Hon Tom Stephens 
Hon Kim Chance Hon Peter Foss Hon Norman Moore Hon Bill Stretch 
Hon Robin Chapple Hon Graham Giffard Hon Louise Pratt Hon Derrick Tomlinson 
Hon Murray Criddle Hon Nick Griffiths Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Bruce Donaldson Hon Ray Halligan Hon Barbara Scott Hon Giz Watson 
Hon Kate Doust Hon Barry House Hon Jim Scott Hon Ed Dermer (Teller) 

Noes (3) 

Hon Paddy Embry  Hon John Fischer  Hon Frank Hough (Teller)  

Question thus passed. 

Bill read a second time.  

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Racing and 
Gaming), in charge of the Bill.   

Clause 1:  Short title -  
Hon PETER FOSS:  I thank the minister for acknowledging the basis upon which the Opposition supports this 
Bill.  In view of the fact that the House divided, I will restate that basis for the benefit of those who do not 
understand.  Although the Opposition totally and implacably opposes the legislation - in fact, I think I used the 
word “anathema” during the second reading debate - the reality of the matter is that the two aspects we find most 
offensive have been passed in other legislation, and, having been passed, it would be bad government and bad 
law to have a half-baked situation in which a person has a particular status for only 99 per cent of circumstances.  
Despite members’ views about whether people should or should not have that status, they either do or do not 
have it.  It is not appropriate to have a half-baked situation, which would have been the case if this legislation 
were opposed.  The Opposition does not support the legislation because it agrees with its underlying principle.  
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Rather, it supports the concept that having passed that principle into legislation, it makes sense that it be uniform 
and applicable to all Western Australian laws.   

I totally disagree with what Hon Louise Pratt said about the Married Women’s Property Act 1892.  When I 
agreed that we should not complete the second reading debate without hearing what Hon Louise Pratt had to say, 
I did not know that she would speak such arrant nonsense about the Married Women’s Property Act.  Although I 
will deal with this matter when we reach clause 53, I put on the record that I do not agree with anything Hon 
Louise Pratt said about the Married Women’s Property Act, which was a remarkably good piece of legislation in 
its time.  It achieved equality for women, and those who introduced it should be commended.  It remains one of 
the most historically important and positive pieces of legislation in this State.  The mere fact that it is being 
repealed and put into another piece of legislation should in no way been seen as a reflection on the 
appropriateness or value of that legislation to the women of this State.  Although I will expand on this matter 
when we reach clause 53, I thought it important to refute Hon Louise Pratt’s remarks in Hansard as soon as 
possible.   
Clause put and passed.   

Clauses 2 to 14 put and passed.   

Clause 15:  Section 37 amended -  
Hon NICK GRIFFITHS:  I move -  

Page 6, after line 18 - To insert -  

(2) After section 37(8) the following subsection is inserted -  
“ 

(8a) If the amount referred to in subsection (2) and the additional amount referred 
to in subsection (5) are payable to more than one person then those amounts 
are to be apportioned between those persons in accordance with the 
regulations.   

         
   ”. 

This amendment arises as a result of a positive suggestion made by the member for Nedlands.  It is good when 
Governments are able to take on board constructive suggestions by opposition members; indeed, the community 
benefits.  The member for Nedlands was concerned about the way in which amounts payable under section 37(2) 
and 37(5) of the Bush Fires Act would be apportioned if a deceased volunteer firefighter had a spouse and a de 
facto partner.  Currently, section 37 of the Bush Fires Act provides that -  

(1) A local government that maintains a bush fire brigade shall obtain and keep current -  
(a) a policy of insurance that insures volunteer fire fighters for compensation, payable in 

accordance with subsection (2) for injury caused to them while they are engaged 
under this Act in normal brigade activities; . . .  

Section 37(5) provides that -  
A volunteer fire fighter who has suffered a specified injury . . . -  

That is defined in the next subsection -  
is entitled to payment of an amount in addition to the amount referred to in subsection (2) . . .  

That additional money is paid from moneys appropriated for that purpose.  In most cases, the amounts payable 
under subsections (2) and (5) are paid to the firefighter.  However, if the firefighter dies while engaged in normal 
brigade activities, the amounts are currently payable to a spouse, parent, child, a former spouse, a heterosexual 
de facto partner of the firefighter in certain circumstances and a homosexual de facto partner of the firefighter in 
certain circumstances.  One of the effects the Bill will have on section 37(8) and on various sections of the 
Workers’ Compensation and Rehabilitation Act will be to extend the categories of persons entitled to receive the 
amounts payable under subsections (2) and (5) in the event of a firefighter’s death by including a de facto partner 
of either gender of the firefighter in certain circumstances and a former de facto partner of the firefighter in 
certain circumstances.  The other effect of the amendments made by the Bill is to limit the categories of persons 
entitled to receive the amounts payable under section 37(2) and 37(5) in the event of a firefighter’s death by 
removing a heterosexual de facto partner of the firefighter who was wholly dependent on the firefighter’s 
earnings, and who was the parent of a child of that union, unless the de facto partner lived with the firefighter on 
such a basis for at least two years before the death of the firefighter.  The overall effect of the amendments made 
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by the Bill is to place a de facto partner and a former de facto partner of a volunteer firefighter on exactly the 
same footing as a spouse and a former spouse of a volunteer firefighter for the purposes of section 37 of the Act, 
provided that the two-year time requirement is satisfied.  It has always been possible for more than one person to 
be eligible for the compensation payable under section 37(2) and 37(5) of the Bushfires Act.  This possibility 
was not created by the amendments to the Act.  Having given further consideration to this matter, as a result of 
the very constructive inquiry by the member for Nedlands, it has been found that there is no legislative 
mechanism by which payments are to be apportioned between multiple beneficiaries.  This proposed amendment 
remedies that position.  The Bill does not create the problem, but that problem has been identified by the member 
for Nedlands, and this is an opportunity to provide a legislative basis for that apportionment.  
Hon PETER FOSS:  I thank the minister for his acknowledgment of the contribution of the member for 
Nedlands.  He will recall that a similar problem was raised by me about the gay and lesbian legislation.  I raised 
this particular problem that we now see in a number of places - a greater capacity for more than one person to be 
qualified.  In the case of de facto relationships, there may be more than one de facto relationship.  This 
amendment is probably only the first of a number that will be necessary.  One or two of the Acts amended by the 
gay and lesbian legislation may have to come back for a similar amendment.  I certainly support this sensible 
amendment.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 16 to 62 put and passed.  

Clause 63: Section 12 amended - 
Hon NICK GRIFFITHS:  I move - 

Page 29, lines 9 and 10 - To delete “in both places where it occurs”. 

This amendment is necessary because of a piece of legislation that was recently dealt with in this Chamber, and 
was dealt with in the other place.  The First Home Owner Grant Act was amended by clause 4 of the First Home 
Owner Grant Amendment Bill 2002.  Section 12(3) of the Act presently includes two references to the term 
“spouse”, but will only include one reference to that term once the amendment in the First Home Owner Grant 
Amendment Bill 2002 is proclaimed.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 64 to 98 put and passed.  

Clauses 99 and 100 - 
Hon NICK GRIFFITHS:  I foreshadow amendments to the clauses.  The Bill as it currently reads refers to the 
Land Tax Assessment Act 1976.  That Act has been repealed and will be replaced by the Land Tax Assessment 
Act 2002, once it is proclaimed.  It has passed both Houses.  The amendments are a tidying-up operation. 

The CHAIRMAN:  The foreshadowed amendment seeks to amend two clauses at once.  During the dinner break 
I will determine how this is to be done.  

Sitting suspended from 6.00 to 7.30 pm.  

The CHAIRMAN:  Prior to the dinner break the minister had foreshadowed moving the motion standing in his 
name to delete certain lines.  Members will recall that I said I would look at the procedure during the dinner 
break.  It would be preferable to defeat existing clauses 99 and 100 as they are in the Bill and then substitute new 
clause 99 and new clause 100.  Does the minister understand that procedure? 

Hon NICK GRIFFITHS:  Yes, I do.  It is an appropriate procedure. 

Clauses 99 and 100 put and negatived. 
New clauses 99 and 100 - 

Hon NICK GRIFFITHS:  I move - 

Page 47, lines 1 to 31 - To delete the lines and insert instead - 

Part 34 - Land Tax Assessment Act 2002 

99. Land Tax Assessment Act 2002 amended 
The amendments in this Part are to the Land Tax Assessment Act 2002. 
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[*  Act No.52 of 2002.] 

100. Section 21 amended 
Section 21(1) is amended as follows: 

(a) by deleting “or” at the end of paragraph (a); 
(b) by deleting the full stop at the end of paragraph (b) and inserting 

instead - 

“ 

; or 
(c) by persons who have lived in a de facto relationship with each other 

for at least 2 years, whether or not they still live on that basis, at 
least one of whom uses it as his or her primary residence. 

        
   ”. 

The CHAIRMAN:  Does the minister seek the leave of the House to substitute 2002 when referred to in new 
clause 99 for 1976? 

Hon NICK GRIFFITHS:  I seek the leave of the Committee. 

New clause 99, by leave, altered. 

New clause 99, as altered, put and passed. 

New clause 100 put and passed. 

Clauses 101 to 113 put and passed. 

Clause 114:  Married Women’s Property Act 1892 and Married Women’s Property Act 1895 repealed - 
Hon PETER FOSS:  Like many of the provisions, to some degree it is a matter of changing some of the 
terminology.  I will give an example.  The definition of “spouse” being extended to catch de facto partners often 
means that by virtue of the definitions contained in the Interpretation Act, one no longer needs to go to the sorts 
of extended definitions that were in individual Acts, which is a sensible thing to do.  It means the interpretation 
of those various Acts is simplified, and one knows that they all have the same meaning for those terms. 

The amendments to the Married Women’s Property Act are of a slightly different character.  I do not believe 
they affect any change in the law but they go about it in a slightly different way.  It is partly due to the historical 
nature of how we got there.  Historically a married woman during her period of being married was subject to the 
rules of coverture; as such she was unable to perform a large number of the legal acts she would have done when 
she was a feme sole.  If anybody would like to go to The Merry Widow, which is on at the moment at His 
Majesty’s Theatre, the subject comes up in the final act.  The merry widow is able to satisfy Count Danilo that he 
can marry her because if she marries somebody, she will have absolutely no money at all - not the 50 million 
francs that everybody thought she had.  He then declares his love for her and agrees to marry her, whereupon she 
reveals the reason she will not have any money is that it will all belong to her husband.  Those who do not 
understand the rules of the law of coverture might not follow what is happening in The Merry Widow. 

If people are followers of the books of Jane Austen, they will similarly find excessive periods of time spent on 
working out problems that arose out of the rules of coverture.  There were ways around it, which were normally 
done by the intervention of a trustee.  One of the first things that happened when a young man went to the father 
of the woman he wished to marry was the discussion of the question of settlement.  Of course the father would 
be settling money on his daughter, and he wished to make certain that perhaps the husband was able to make 
some provision for the separate means of the wife.  The normal method was to settle land or property on a trustee 
for the benefit of the wife.  In that way she would have access to separate money because she would be able to 
get the trustee to spend the money in the way she wanted to spend it. 

It is one of those fascinating historical matters that no longer applies.  One of the reasons that it no longer applies 
is due to some changes that took place at the end of the nineteenth century, starting off in the United Kingdom 
and following very rapidly in Western Australia.  I think the Married Women’s Property Act in the United 
Kingdom was 1890 and the Western Australian Act was 1892.   

If members are interested in the Married Women’s Property Act 1892, I recommend that they look at it while it 
is still available on the Internet; and although the Married Women’s Property Act 1895 is not separately 
available, it can be found on the last two pages of the 1892 Act.  The Married Women’s Property Act 1895 
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contains lovely things like section 2, which is headed “Costs may be ordered to be paid out of property, subject 
to restraint on anticipation”.  I will not explain what restraint on anticipation means, but I am sure it does not 
mean anything like what people nowadays might think it means.  

Hon Nick Griffiths:  I think you are exciting the Committee!   

Hon PETER FOSS:  Yes; some members of the Committee are looking quite excited!  Section 1(1) of the 
Married Women’s Property Act 1892 states -  

A married women shall, in accordance with the provision of this Act, be capable of acquiring, holding, 
and disposing by will or otherwise of any real or personal property as her separate property, in the same 
manner as if she were a feme sole, without the intervention of any trustee.   

That was probably the most important provision in the Married Women’s Property Act, because it states 
categorically that the rule relating to a married woman not being able to hold separate property, because her 
property became united with that of her husband, is revoked.  Subsection (2) gives details -  

A married women shall be capable of entering into, and rendering herself liable in respect of and to the 
extent of her separate property on any contract, and of suing and being sued, either in contract or in tort, 
or otherwise, in all respects as if she were a feme sole, and her husband need not be joined with her as 
plaintiff or defendant, or be made a party to any action or other legal proceeding brought by or taken 
against her; and any damages or costs recovered by her in any such action or proceeding shall be her 
separate property; and any damages or costs recovered against her in any such action or proceeding 
shall be payable out of her separate property, and not otherwise.   

Subsection (5) states -  

Every married woman carrying on a trade separately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same way as if she were a feme sole. 

The Act then went on to deal with all the ramifications of the doctrine of coverture.  It is fascinating to see the 
number of ways in which the doctrine of coverture impinged on the rights of women as independent legal 
entities.  Section 1A is headed “Disposition of trust estates by married women”.  That section was inserted later 
in 1969.  Section 2 is headed “Property of a woman married after the Act to be held by her as a feme sole”.  
Section 4 is headed “Execution of general power”.  Section 5 is headed “Property acquired after the Act by a 
woman married before the Act to be held by her as feme sole”.  Section 6 is headed “As to stock, etc., to which a 
married woman is entitled”.  Section 7 is headed “As to stock, etc., to be transferred etc., to a married women”.  
Section 8 is headed “Investment in joint names of married women and others”.  Section 9 is headed “As to stock, 
etc., standing in the joint names of a married woman and others”.  Section 10 is headed “Fraudulent investments 
with money of husband”.  Clause 11 is headed “Moneys payable under policy of assurance not to form part of 
the estate of the insured”.  Section 12 is headed “Remedies of married women for protection and security of 
separate property”.  Section 13 is headed “Wife’s antenuptial debts and liabilities”.  Section 14 is headed 
“Husband to be liable for his wife’s debts contracted before marriage to a certain extent”.  Section 15 is headed 
“Suits for antenuptial liabilities”.  Section 17 is headed “Questions between husband and wife as to property to 
be decided in a summary way”.  Section 18 is headed “Married woman as an executrix or trustee”.  Section 19 is 
headed “Saving of existing settlements, and the power to make future settlements”.  Section 20 is headed 
“Married woman to be liable for the maintenance of her children”.  Section 21 is headed “Legal representative of 
married woman”.  We then have section 22, headed “Interpretation of terms”, and section 23, headed “Short 
title”.  It can be seen from that that the ramifications of the doctrine of coverture are quite extensive and involve 
not just the unity of property. 

The Law Reform (Miscellaneous Provisions) Act 1941 also made some changes.  I will not read the whole of 
section 2, but I recommend that anyone who is interested look at it.  It is headed “Abolition of husband’s liability 
for wife’s torts”.  Section 3 is headed “Abolition of action for loss of wife’s society or services”.  It is interesting 
that the repeal of these sections does not revive these things, so now that they have taken effect they can quite 
safely be repealed, because as a matter of statutory interpretation, when we abolish something by statute we do 
not by repealing that statute reinstate the law.   

Clause 114 of the Acts Amendment (Equality of Status) Bill repeals the Married Women’s Property Acts 1892 
and 1895.  I have no problem with that.  The Married Women’s Property Act is exhausted; it has historical 
interest, but that is all it has at this stage.  Clause 115 of the Bill amends the Law Reform (Miscellaneous 
Provisions) Act 1941.  It amends the long title by deleting the words “the law relating to the liabilities of 
husbands” and inserting instead the words “and re-state the law relating to the legal capacity of spouses”.  The 
Bill then provides, in a new section 2 to be inserted in the Law Reform (Miscellaneous Provisions) Act 1941 -  
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The common law doctrine of unity of spouses is abolished.   
It might have been better to say that the common law doctrine of coverture is abolished.  However, I am not 
terribly concerned about that.  The intent of the Act is clear, and the law has been clear since 1892.  It then 
provides, in a new clause 3 headed “Spousal capacity” -  

(1) A married person has a legal personality that is independent, separate and distinct from the 
legal personality of the person’s spouse.  

That is talking about coverture.  It provides also - 

(2) A married person has the same legal capacity that the person would have if a person were 
unmarried. 

In view of the fact that many of the people we are talking about now are unmarried, that is interesting.  It 
provides also -  

(3) This section applies to a married person whether the person married before or after the 
commencement of this section.   

There is nothing of any contention or novelty in that.  It is a much neater and shorter way of doing it.  I have no 
problem with the abolition of the Married Women’s Property Acts of 1892 and 1895, nor the removal of the first 
two sections of the Law Reform (Miscellaneous Provisions) Act 1941.  If anyone has any historical interest in 
these matters, they can always go back and research the historical papers.   
I want to put on record that Western Australia is to be congratulated for the fact that in 1892, two years after the 
United Kingdom - I am pretty sure I am right - passed what was seen as a fairly ground-breaking piece of 
legislation, Western Australia passed it.  That was a significant legal measure, at a very important time in the 
history of Western Australia and in the history of the rights of women.  It was significant that that was achieved 
in the colony at that time, bearing in mind the position of this State with regard to votes for women, in which it 
was once again a world leader.  I would hate it to be said, first, that this change to the Married Women’s 
Property Act is a substantive change.  It is a re-enactment in another form more appropriate for the current day.  
Secondly, I would hate it to be said that this move is in any way to be denigrated, because it is good that we are 
doing this 111 years later.  It is good that we are able to treat this as an historical anomaly, but I would not want 
in any way to play down the role that was played by this Parliament in 1892.  

Hon LOUISE PRATT:  I must comment briefly after Hon Peter Foss said that I was speaking arrant nonsense in 
my earlier comments.  I very much appreciate the historical significance of what was achieved in 1892.  My 
earlier statements outlined that the Married Women’s Property Act, despite being a significant step forward in 
rights and entitlements, defined women’s rights in accordance with their husbands’.  It was a historical fact of 
the time.  Parliament is redefining that provision today so that individual parties are legally separate entities, so 
that one person in such a relationship is not defined as dependent upon another.  I have no objection to any 
comments Hon Peter Foss made, but in no way was I undermining the significance of the Married Women’s 
Property Act 1892. 

Clause put and passed. 

Clauses 115 to 189 put and passed. 

Clause 190: Section 75D amended - 
Hon NICK GRIFFITHS:  I move - 

Page 85, lines 12 and 13 - To delete the lines and insert instead - 

by deleting paragraphs (e) and (f) and inserting instead - 

This amendment is similar to amendments I moved previously as a result of changes to other Acts.  The Stamp 
Act was amended by the Stamp Amendment Act 2003.  Although it is assented to, it is intended to come into 
operation on 1 July 2003, being a new financial year and given that the Bill deals with taxation.  If this 
amendment were agreed to, section 75D of the Stamp Act that deals with interpretation would read - 

(e) the spouse, former spouse, de facto partner of 2 years or former de facto partner of 2 years of 
the person; 

This is set out in clause 190 of the Bill.  The amendment has the effect of deleting what would otherwise be a 
statement relating to (e) concerning a spouse or former spouse, and (f) concerning a spouse or a person referred 
to in paragraphs (a), (b), (c) or (d).  Without this amendment, we would have two paragraphs (e) and (f) in the 
principal Act, which would be nonsensical. 



Extract from Hansard 
[COUNCIL - Tuesday, 8 April 2003] 

 p6306b-6316a 
Hon Louise Pratt; Hon Nick Griffiths; Hon Peter Foss; Chairman; 7.58 Pm; Hon Frank Hough; Deputy 

President; Hon John Fischer; Hon Paddy Embry 

 [9] 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 191 to 216 put and passed. 

New clause 50 - 
Hon NICK GRIFFITHS:  I move -  

Page 24, after line 6 - To insert the following new clause - 

50. Section 5 amended and validation 
(1) Section 5 is amended by deleting the definition of “de facto relationship”. 

(2) In subsection (3) - 

“relevant action” means anything done under the Family Court Act 1997 - 

(a) after the commencement of the Family Court Amendment 
Act 2002; but 

(b) before the commencement of this section. 

(3) It is declared that by force of this section - 

(a) any relevant action is and has always been as valid and effective as 
it would have been; and 

(b) the rights and liabilities of all persons are and have always been the 
same as they would have been, 

if subsection (1) had come into operation on the day on which the Family 
Court Amendment Act 2002 came into operation. 

The definition of “de facto relationship” in the Family Court Act 1997 did not include same-sex couples.  The 
former definition was repealed in Acts other than the Family Court Act 1997.  I am advised that an argument 
arose that amendments made to the Interpretation Act 1984 to insert a new definition of “de facto relationships” 
do not apply to the Family Court Act 1997 by virtue of section 3 of the Interpretation Act.  Notwithstanding that 
arguable proposition, I am advised that the Family Court of Western Australia is accepting same-sex de facto 
applications, and I am advised at this stage that two orders have been made since the date of this advice of 1 
April.  To date, no point has been taken on the matter, but the matter needs to be satisfied beyond doubt in order 
for our society to function in an appropriate way. 

New clause put and passed. 

Title put and passed. 

Bill reported, with amendments. 
Leave granted to proceed forthwith through remaining stages. 

Report 

Report of Committee adopted. 

Third Reading 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [7.58 pm]:  I move - 

That the Bill be now read a third time. 

HON FRANK HOUGH (Agricultural) [8.00 pm]:  We opposed the Bill during the second reading debate, and a 
couple of areas need tightening.  I know they are hypothetical situations, but we spoke about them the other day.  
Two mates may have been living together for two or three years and one of the mates may be engaged to a 
woman.  The male partner to be married may not have family and may be rather wealthy.  If the male met with 
an accident, who would benefit from the will? 

Hon Peter Foss:  Is this free legal advice? 

Hon FRANK HOUGH:  No, this is a situation that nearly happened.  I am not seeking free advice, and at this 
stage it does not really worry me.  The person living with the fiancé - the male - and not living in a relationship 
with him may decide to contest the will - which is quite conceivable - and the fiancé, not being a de facto living 
with the fiancé, should be the person who would benefit.  If the person living with his mate were a deviant and 
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made a claim, he could say that he had a homosexual relationship with his mate with whom he had been living 
for three years.  He could conceivably be entitled to a benefit under the will.  Clause 98 of the Bill refers to 
pensions for spouses and de facto partners.  The first part refers to a pension on the death of a judge in office.  
Subsection (b) states -  

if the Judge died on or after 1 December 1987, the payout would be 37.5% of current judicial salary.   

The question I ask is - 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order!  I need to give some advice to the member.  This is the 
third reading and the rules for this debate are very constrained.  Members debating the third reading can debate 
issues only on why the Bill can or cannot be read a third time, and cannot go over past debates.  At the moment 
the member is talking about specific clauses, which is outside the realm of the third reading debate.  I counsel the 
member to restrict himself to why the Bill should or should not be read a third time. 

Hon FRANK HOUGH:  Thank you, Mr Deputy President; I will drop reference to the clauses of the Bill.  I am 
not happy about the Bill being read a third time because under the Acts Amendment (Equality of Status) Bill, if a 
person had a wife, a de facto and was living in a gay relationship with a third person in three homes and was 
servicing all three - 

Hon Giz Watson:  He would be exhausted. 

Hon FRANK HOUGH:  That person could be servicing a wife and a de facto, or a wife and a homosexual 
partner.  I wish to refer to all three.  I am not happy with the Bill as it stands, because I do not know who would 
benefit if the main player in this game were killed or passed away.  The de facto with a child or two, a wife and a 
male partner had all been living in the person’s houses and they all stated that they had had a fulfilling 
relationship with the person.  I am not happy about this Bill going any further because I need to be satisfied 
about who would be paid in this situation.  The same would apply to a fiancé versus a live-in partner. 

These areas should be explained to me before this Bill goes any further.  When a marriage is consummated there 
is no question about who should benefit.  A married person has entitlements; that is what marriage is all about.  
This Bill moves beyond the marriage situation and brings de factos into the equation.  I am not happy about that, 
because if a person commits to a relationship, he or she should get married.  It is very weak and insipid not to 
fulfil one’s obligations.  As far as I am concerned, these provisions are very unclear and I would like them 
explained. 

HON JOHN FISCHER (Mining and Pastoral) [8.06 pm]:  This is another attempt by the Government to impose 
unnecessary legislation on the people of Western Australia, which offends the views held by a majority of 
Western Australians.  This Bill seeks to alter two principal aspects of our family law legislation, and I believe 
that is wrong.  In the event of a relationship break-up, the legislation seeks to treat de facto partnerships as being 
equal to marriage partnerships in property disputes; and, more significantly, the legislation seeks to recognise 
people in same-sex relationships as having the same rights as those in heterosexual relationships in the event of a 
relationship break-up.  It is obvious that under the guise of forcing de facto couples to accept the same terms and 
conditions that marriage bestows on married couples, this Government is intent on forcing the public to accept 
gay marriages as equal to heterosexual marriages.  This all begins by softening us up by using the term “partner” 
in the legislation instead of “spouse”.  Pretty soon the marriage act, which has been sacred not only in our 
western culture but also in most other cultures for centuries, will become less sacred and less important until it 
becomes meaningless.  This is a Christian country and this legislation is a slap in the face for our Christian 
beliefs and no doubt to other members of our community who belong to the non-Christian religions. 

It is my understanding that 12 per cent of the population lives in de facto relationships; in other words, 88 per 
cent of partners are married - that is, they have made a strong commitment to each other, both in a personal and 
financial sense.  They have formed a strong relationship and they are committed to each other and any children 
who result from the relationship.  The majority of people understand the necessity to formalise their partnership 
out of mutual love and respect and to protect and preserve their and their children’s rights.  What then of the 
other 12 per cent?  Has it occurred to the Government and supporters of this legislation that de facto couples do 
not wish to formalise their relationship; they prefer to have more casual relationships?  They are not forced into 
these de facto arrangements.  They are adults and they can make a choice.  They choose to live in these 
arrangements and they should have the right, in a democracy, to live in such arrangements.  They surely accept 
that there is little protection for mutual property and ongoing maintenance in these types of arrangements.  They 
obviously accept this.  If they did not, they would marry, like the remaining 88 per cent of the population.  This 
12 per cent is a normal statistical outlier.  Statistical outliers always exist; about 10 per cent of the population 
will always opt out of accepted practices, no matter what legislation is introduced.  I am aware that the legal 
fraternity is well informed about these issues but I doubt that the average de facto couple has any idea that it is 
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about to be regulated by this legislation.  What will the 12 per cent of couples in de facto relationships think 
about their status being changed and becoming more regulated?  I suspect that they will not be delighted; after 
all, they have made a conscious decision not to marry.  Now Big Brother will come along and upset the applecart 
by formalising this casual relationship.  Why is this?  It is because by devious means this Government is about 
formalising same-sex relationships, no doubt to keep its coalition partners happy.  This is not about de facto 
relationships but about pandering to 10 per cent of the population that chose to act outside what is considered 
normal.  This legislation will downgrade the value of marriage and it will erode the family until, yet again, it 
serves to make it absolutely meaningless.  If a person leaves a marriage relationship and then enters a de facto 
relationship, the second relationship will be on an equal footing with the first.  Should the second relationship 
flounder, when any assets are divided the spouse from the second de facto relationship will have equal rights to 
the first spouse.  It should be asked whether this is fair to the 88 per cent of the population that has the guts to 
commit to legal marriage?  I do not think it is fair.  What will happen if the second relationship is a homosexual 
one?  How will the former heterosexual partner feel?  I wonder whether we are considering what we are doing to 
ourselves and to the lives of our children?  There is already protection for non-marriage unions.  Common law 
protects all types of partnerships.  De facto and same-sex partners can protect themselves via a contract that is 
specific to the two parties.  One Nation will not support this legislation.   

HON PADDY EMBRY (South West) [8.13 pm]:  My views on these moral issues are well known so I will not 
go into them.  However, I would like some clarification on a theoretical case.  A man of some financial means 
gets married and, on the same day, also commences a de facto relationship.  He owns two similar houses, and 
sets up each partner in one of those houses on the same day.  Members may laugh but strange things happen.  He 
has two children by each woman.  Who will be regarded as the next of kin?  Let us suppose he started a similar 
relationship with a man on the same day and put him in a third house, assuming this guy has won lotto and has a 
third house in a similar suburb.  In the meantime he has a fatal accident.  Who will be regarded as the next of 
kin?  Who will request that the life support system be turned off and who will get the inheritance? 

Hon Robin Chapple interjected.   

Hon PADDY EMBRY:  Legislation must cater for unusual circumstances.  It is a theoretical problem but I pose 
it seriously and request some explanation. 

HON PETER FOSS (East Metropolitan) [8.15 pm]:  I feel we must again make our position clear.  Most of the 
points raised by the previous speakers were raised by me during the course of the earlier debate on the Family 
Court Amendment Bill and the lesbian and gay legislation.  I said that the definition certainly permits both a de 
facto and de jure relationship to exist at the same time.  It also permits multiple de facto relationships to exist at 
the same time.  Those questions were not resolved by the Government at that time even though I invited it to do 
so.   

The answer to the previous speaker’s question is that there will be some delightful cases in which most of the 
money will disappear into the pockets of lawyers.  It has always been the case that lawyers do very well 
whenever there is a Labor Government.  I was always in a quandary because for years, as a lawyer, I welcomed 
Labor Governments due to the increase in my income.  That is the reality of the matter.  That happens when a 
Government does not think through the legislation, its consequences and its morality.  We have seen this with 
successful Labor Governments at both a national and state level.  I do not expect the member to get an answer 
because I do not think there is an answer, other than the one given by the court.  In many cases it will be a 
question of examining the facts and then applying the law.  The law is puzzling enough but the facts are the real 
complication.  A hypothetical case could be set up to argue that there might be multiple next of kin and multiple 
people entitled under the Administration Act.  All these things are highly possible and greatly to be deplored.  
However, we have had that argument.  I do not want to see different answers for different Acts of Parliament, 
which will cause more problems, cost and distress in the community.  Whatever I might think of the primary 
legislation that was passed by this Parliament, we should not add to the misery of people embroiled in the 
interpretation of this legislation in court cases by having a series of different tests for different situations.  That 
will only make it worse.  It will have an impact on not only de facto couples who may very well find themselves 
embroiled in an action, but also the de jure couples who, in addition to the distress of finding out after the death 
of their spouse that they have been cheated upon, find that they will not receive the things to which they thought 
they were entitled.  We have been through this.  A marriage might have existed for 20 or 30 years, but if a de 
facto relationship then exists for two years, the first partner can forget it.  There are many unfair aspects in that 
legislation, but that is not this legislation.  Given that the Parliament has already made that decision, this Bill 
tries to make the legislation consistent across the board.  For that reason and for that reason only the Opposition 
supports this Bill.  We do not for one moment accept the way this Government has gone about this process.  
However, having done it, we accept that it is better to have a uniform process than to have a patchy one.  The 
real harm and damage was done with the amendments in the previous legislation that dealt with the most 
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significant parts of these laws.  That having been decided upon, which we regret, with a sense of appreciation for 
what is best for the community, we will support this legislation.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.18 pm]:  It is rare that there 
is a third reading debate.  I thank the Opposition for its support for the proposition that the Bill be read a third 
time.  Again, I note that the Opposition has a different view from the Government for the basic public policy that 
has given rise to this Bill.  However, again, as Hon Peter Foss pointed out, that occurred in respect of legislation 
that is now law.  Although the Government approaches this from a different perspective - it put forward the gay 
and lesbian law reform measures that the Opposition opposed - the Opposition is behaving responsibly.  I note 
that One Nation continues to oppose that which has already passed and is law.  However, it is very important for 
Parliaments, even though they may disagree with aspects of the law, to ensure that the law operates as well as it 
can in the interests of the community. 

Question put, and a division taken with the following results - 

Ayes (26) 

Hon Alan Cadby Hon Jon Ford Hon Norman Moore Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Louise Pratt Hon Derrick Tomlinson 
Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Robin Chapple Hon Nick Griffiths Hon Barbara Scott Hon Giz Watson 
Hon Bruce Donaldson Hon Ray Halligan Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Barry House Hon Christine Sharp  
Hon Adele Farina Hon Dee Margetts Hon Tom Stephens  

Noes (3) 

Hon Paddy Embry Hon John Fischer Hon Frank Hough (Teller)  

Question thus passed. 

Bill read a third time and returned to the Assembly with amendments. 
 


